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JFFUE OF THE SECRETARY

Petition tor Warver of Default Payphone Compensation Requirements

Under Sections 64 1301(a){(d) and (¢).

Plcasc find enclosed tor filing the onginal and 4 copies of Ruviera Telephone Company’s
Pctition for Waiver of Scctions 64 1301 (a), (d) and (e} as delivered by their consultant,
John Staurulakis, Inc (JSI JSIs also presenting a “Stamp and Return” copy for
stamping by the FCC’s representative and return to JSI at time of hand delivery.

The Miling 1s made by Riviera Telephone Company and is signed by Mr. Bill Colston, Jr.,
President’Gieneral Manager, Riviera Telephone Company. Should you have any
questions regardig this matter, please contact Mr Colston at telephone 361-296-3232, or

PO Box 997, Rivicra, Texas 78379

Sincerely,

‘o,
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R ctﬂt/ I/dl/l-‘{/‘m
Scott Duncan
John Staurulakts, Inc.
Consultant for Rivicra Telephone Company
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Echelon Building IF, Suite 200

9430 Research Boulevard, Austin, Texas 78759
Phone 512-338-0473

Fax 512.346-0822

Eagandale Corporate Center, Surte 310
1380 Corporate Center Curve

Eagan, Minnesota 55121

Phone 651-452-2660

Fax 651-452-1909

Telecommunications Advisors Since 1962

547 Soutlr Oskview Lane
Bountifui UT 84010
Phane 801-294-4576
Fax 801-294-5124

4625 Alexander Drive, Suvite 135
Alpharetta, Georgia 30022
Phone. 770-569-2105

Fax 770-410-1608
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Before the
Federal Communications Commission - T
Washington, D.C. 20554 DEC - % 2003
EUFAAL LOMMUNICATIONS SusisSdis

IFFICF IF TRE SECRETARY
In the Matter of )
)
Implementation of the )

Pay letephonc Reclassification and ) CC Docket No 96-128

(‘ompensation Provisions of the )
Telecommunications Act of 1996 )

PETITION FOR WAIVER OF SECTTONS 64.1301(a), (d) AND (e)

Riviera Telephone Company (“RTC™), pursuant to Section 1.3 of the Federal
Communications Commussion’s (“FCC” or “Commussion”) Rules', herby requests a
waver of Scctions 64.1301(a), 64.1301(d) and 64 1301(c) of the Commuission’s Rules® to
exclude RTC from the requirement to pay default compensation to payphone service
providers. Because RTC 1s an ILEC, RTC 1s included among the universal group of
ILECs subject to Section 64 1301 by inclusion of “ILEC” on Appendices A, B and C of
the Commussion’s Fifth Reconsideration Order in CC Docket No 96-128°, RTC 15
currently subject to the requircment to pay default compensation to payphone providers
for compensable calls Because RTC does not carry compensable calls, RTC respectfully

requestls that the Comnussion waive the requirement under Sections 04.1301(a),

H7CFR §13

A7 CER §3 64 133 (a), 64 130T dy and 64 130 1(e)

Imptementation of the Pay lelephone Redlassificaion and Compensation Provisions of the
flecammmmcaiions At of 1996 CC Docket No 96-128. F1ith O cder on Rec onsideration and Order on
Rewrand  FCC 02-292 (Rel Oct 23, 2002) (Fifilr Reconsider ation O dery



04 1301(d) and 04 1301(e) of the Commssion’s Rules for RTC to make default payments
to payphone service providers

R1C 1s an mrcumbent Tocal exchange carmer (ILEC) serving approximately 1,300
customers 1 rural Texas  In early Sceptember, RTC reccived a letter dated August 29,
2003 and mvoice from APCC Services, Inc. (“APCC™). Said letter indicates that APCC
15 rendering ananvoice (o RTC for payphone compensation owed to the payphone service
providers  (“"PSPs”) pursuant to thc Commussion’s “True-Up Order” (Fifth

Reconsideration Ovder)

1. A key determination by the Commission regarding compensable calls is
that an ILEC must carry a call in order to be responsible for payment.
I'he Fifih Reconsideranion Order was intended to bring a “measure of finality”
rcgarding the contentious history of payphone compensation  One purpose of the
Comnussion’s action was to ensure that payphonce service providers (PSPs) recewve fair
compensation lor every call made using their payphones The Comnussion has
concluded that Section 276 requires 1t to “ensure that per-call compensation 1s farr, which
imphies limess Lo both sides ™
In pursuit of this objective and a fundamental criterton to the Commission’s rules

rcgarding payphonc compensation was to ensure that local exchange carmers (“LECs™)

“pay payphone compensation to the extent that they handle compensable payphone

calls ™" This 1s a threshold criterion that must be satisfied prior to placing a burden for

PSP payment on any LEC  Absent satisfying this threshold criterion, a carrier would be

Pifth Reconsideiarion Order. al 82
fd | ai 35 (Emphasis supphied)



responsible to pay for a compensable call that 1t did not handle Clearly such result
would not be u fair result for the LEC
The Commission eaplained how a LEC can handle compensable communications
a When a LEC terminates a compensable call that 1s both onginated within
1ts own scrvice territory and not routed to another carrier for compietion,
b When a LEC also provides wnterexchange service and camies the call as

would any other I XC

2. The Commission’s default payphone compensation regime for ILECs is
based exclusively on RBOC data that does not reflect RTC’s lack of

compensable calls,

Bascd on at least two data requests tmittated by the Commussion and directed
solely to the RBOCs, the Commussion determined that mmcumbent LECs complete
payphone calls that are not routed to other carriers. The RBOC data apparently shows
that 2 19 percent of all compensable payphone calls are handled by the RBOCs. The
Commission also noted that no other incumbent LEC objected to this data. The
Commission concluded that 1t 1s approprate to allocate to “both RBOC and non-RBOC
mecumbent LECs a percentage of the calls (2 19%) onginating from payphones within
their own service terrlories ™ RTC did not have cause to object to this data because
clearly the Commission was directing its efforts at determinimg the percentage for
“carmiers” - those entities who carry compensable communications  As will be shown
below, RTC does not carry any compensable calls  Thus the application of the allocation

percentage in the case of RTC 15 1nappropriate



3 RTC never carries compensable calls.

A compensabie call 1s defined by the Commission as a call from a payphone user
who calls a toll-free number, dials an access code, or uses a pre-paid calling card without
placing any money mto the payphone.® Petitioner does carry himited intraLATA toll
messages that are dircetly dialed by the subscriber. Petitioner *s hmited intralLATA (o]l
message service does not include any mechanisms for use of access codes or chal-around
codes at payphones, thus Pctitioner does not carry any compensable calls. All
compensable calls onginating from payphones within the RTC service area are passed on
to other carriers who pay interstate or intrastate, as the casec may be, originating access
charges  Any compensable calls termimated by RTC within 1ts service area are received
from other cartiers who pay interstate or intrastate, as the case may be, terminating access
charges Thus, RTC does not carry individual compensable calls that both onginate and
terminate within RTC’s LEC service area or are carmied by RTC as an IXC that are
subject to compensation under the cnitena established in the Fifih Reconsideration Order
for either a LEC or an IXC.” Any compensable call terminating in RTC’s service area
would have to be an IXC-camed call  Assuming that RTC handles compensable calls
and requirmg 1t to pay lor compensable calls that 1t never handles 1s not a fair

COH"\pCl‘.SﬂUOﬂ mechanism.

Fijeiy Reconsederanon Order . ar 3
fel ,at 55



4. The Fifth Reconsideration Order provides a mechanism for entities to be

removed from the allocation percentage appendices.

Appendices A, B and C of the Fifth Reconsideration Order list “carner” aliocation
percentages for default compensation factors for, respectively, interim access code and
subscriber 800 calls (November 7. 1996 through October 6, 1997), intermediate access
code and subscriber 800 calls (October 7, 1997 through Apnl 20, 1999) and post-
imtermediate access code and subscriber 800 calls (Apnl 21, 1999 forward). In the Fifih
Reconsideration Order, the Commission noted that entities hsted on Appendices A, B, or
C could file a pettion for a wanver with the Wireline Competition Bureau — such as the
mstant waiver request  for exclusion from the Comnussion’s allocation. Note 89 states:

Any cntity nanied 1n our allocation that then recerves a request for per
payphone compensation from a PSP or other entity may, within nimety
(90) davs of receiving such a request, file a waiver request with the
Wircline Competiion Bureau for exclusion from our allocation, with a
demonstration that the entity provides no communications service to
others *

As has been demonstrated above, while RTC provides communications services, it
never provides compensable communications service to others and 1s a non-carrer as
defined by the Fifth Reconsuderation Order ? Accordingly, RTC requests within 90 days

of receipt of its only request for compensation, that from APCC, that 1t be removed from

the Comnusston’s allocation appendices

Fifth Reconsideranon Order, Nute 89
fd . Note 3



5 RTC’s petition for waiver meets the Commission’s standards for granting
a waiver of its rules,

Under section 1 3 of the Commussion’s Rules, any provision of the rules may be
warved 1f “good cause” 1s shown The Commission may exercise its discrction o waive a
rule where the particular facts make strict comphance inconsistent with the public interest
1lapplied to the pectinoner and when the relief requested would not undermine the pohey
objective of the rule in question ' Paymenl of payphone compensation by RTC absent
compensable calls that both onginate and terminate within RTC s network, whereby RTC
docs not collect any revenue for the call. apart from revenue under the apphcable
micrstate or intrastate access charge regime, would be inconsistent with the public
interest - Additionally, payment of compensation under such circumstances would
undermine the policy that entities benefiting from the carrying of compensable payphone
originating calls should pay compensation to payphone providers Moreover, 1t would be
burdensome and mequitable for RTC and, i turn, its customers to bear the cost of default

payment compensation when RT( carries no compensable calls."’

Wait Radioy TCC. AR F 2d 113D C Cir 1969), cert demed. 400 U'S 1027 (1972) ("WAIT
Radin™). Nottheast Cellular Telephone Co v TCC 897 F 2d 1164, 1166 (D C Cir 1990)

" See Want Radio 418 I 2d ar 159 The petitioner must demonsitate. n view ot unique o unusual
factual cncumstanees apphcation ot the 1ule(s) would be mequitable, unduly burdensome, or contiary to
the public e est



CONCLUSION
For the foregoing reasons, RTC respectfully requests that the Commission waive

Sections 64.1301(a), 64.1301(d) and 64.1301(e} and thereby not include RTC among the
entitics listed on Appendices A, B and C of the Fifih Reconsideration Order required to
pay default compensation to payphone service providers. The requested waiver will
serve the public interest by allowing RTC to avoid payment of charges for which no
rclated benefit accrues to RTC given that RTC does not carry payphone originated
compensable calls
Respectfully submitted,

Riviera Telephone Company, Inc.

By 4’1 %

Bill Eotston, Jr.

President/General Manager

P.O. Box 997

Riviera, TX 78379

(361) 296-3232
Email' rici@rivnet.com

December 2, 2003
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